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Care should systematically account for 
people’s legal rights, risks and 
remedies; and empower care teams as 
strengths-based, role-aligned partners 
in problem-solving. 

MLPB equips communities of care with 
legal education and problem-solving 
insight that fosters prevention, health 
equity and human-centered system 
change. Through training, consultation/ 
telementoring and technical assistance, 
we help teams and organizations more 
effectively connect people to the 
resources and legal protections they 
seek. This work is embodied in our 
team-facing legal partnering framework 
and in our Unlocking Access capacity-
building suite.
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Disclosures

Session presenters have no financial relationships with a commercial entity producing healthcare-
related products used on or by patients.

If CME credits are offered, all relevant financial relationships of those on the session planning 
committee have been disclosed and, if necessary, mitigated.
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Learning Objectives

how to obtain Guardianship of a person in the limited 
circumstances where they are unable to make any decisions for 
themselves.

Recognize

less restrictive tools that can be used to preserve the autonomy of 
a person who needs limited assistance.Identify

role-aligned and caregiving problem-solving strategies in
partnerships with individuals, families, and communities.Apply
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Unauthorized Practice of Law

MLPB is here to educate you about some legal rights and remedies 
available to people and populations, and to strengthen your problem-
solving toolbox, not to turn you into lawyers!

• DO relay general information about the law

• DO connect people to resources

• DO help people apply for benefits (SNAP, Social Security, etc.)

• DO NOT provide advice about an ongoing or potential court case

Help people understand what they CAN do

… not what they SHOULD do

The unauthorized practice of law is a crime!
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• Not humanistic 

• Highly technical 

• Stigmatizing

• Antiquated 

Language of the Law
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What happens when a minor 
child with disability turns 18?

• Vote
• Contract
• Marry*
• Work full time
• Make independent financial 

decisions
• File Taxes 

• Consent/decline medical 
treatment

• Choose where to live
• Be criminally liable as an adult 
• Get a tattoo 
• Sue/Be sued

They have full legal rights and are presumed to 
have legal capacity until a court says otherwise.

This means they can:
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What is 
“legal incapacity”?

• Inability to receive and evaluate 

information 

• Or inability to make decisions

• Or inability to communicate 

decisions 

• Which makes them unable to meet 

essential requirements for physical 

health, safety, or self-care
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Tools that
 Maximize Autonomy 

• Joint Bank Accounts

• Representative Payees

• Special Needs Trusts 

• Powers of Attorney for Healthcare or 

Legal

• Supported Decision-Making Agreement

• Housing Supports

• Home Based Services 

• MOLST
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Joint Bank Accounts 

• Shared privileges

• Avoid fraudulent activity

• Monitor

• Pay bills 

• Rights of Survivorship

• Creditors

• Trust

Pros

Cons
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Representative Payee

• Person or organization 
appointed by SSA to receive 
and manage benefits.

• Use benefits to pay for basic 
needs 

• Properly save unused benefits

• Keep records of expenses. 

• Provide accountings to the 
SSA

Payees 
are

Payees 
Must
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Durable (or limited)
Power of Attorney

• Person selects an attorney-in-fact 

to make their financial decisions 

when they become incapacitated 

• Attorney-in-fact must be a 

competent adult

• Can give limited or general 

powers

• Revoked in writing or when a 

new POA is created
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Special Needs Trust

• Savings account for the necessities of 

someone receiving means-tested 

benefits (e.g., SSI or Medicaid)

• Trustee makes the financial decisions 

• Necessities (e.g., dental care, 

transportation, clothing) and quality 

of life enhancements (e.g., gym 

membership, haircut, recreational 

activities)

Key Resource: Plan of MA and RI
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• Patients over the age of 18 who 
are legally competent  select an 
“healthcare agent”

• DPOA can make decisions only 
takes affect when an MD 
determines the patient is 
incapacitated 

• Revocation by giving written (or 
oral) notice to the physician or 
creating a new DPOA

Durable Power of Attorney 
for Health Care
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Supported Decision 
Making Agreement 

• Agreement made by an adult who 
needs help with making decisions

• Supporter is a person or team to 
help with decision making. 

• Aids in gathering and assessing 
information; making informed 
decisions, and communicating 
decisions 

• Supporter does not substitute as 
the decision-maker
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Supported Decision 
Making Agreement 

Supporters can’t be:

• The adult’s employer or 
employee unless it is an 
immediate family member

• A person who provides direct 
services to the adult unless it is a 
family member, or

• A person who the adult has a 
protective order against
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Your patient is 19 and has a diagnosis of Duchenne 
Muscular Dystrophy. Last year, patient was in 
better health and signed a Supported Decision-
Making Agreement and created a power of 
attorney for healthcare and a separate one for 
legal. They are now rapidly deteriorating with 
severe neurological symptoms that are impacting 
judgement and behavior. 

Does the patient now require a guardian?

A. Yes, because they have advance MD and 
neurological decline. 

B. No, so long as they signed a durable power of 
attorney for healthcare.

C. No, so long as they signed a valid durable 
power of attorney for healthcare and a power 
of attorney.

D. Probably not if they signed a valid durable 
power of attorney for healthcare and a power 
of attorney. 
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Patient is 17 and has down syndrome. 
They have an IEP and plans on attending 
college when they graduate.

TRUE or FALSE:

When the child turns 18, Parent must 

obtain guardianship in order to continue 

their participation in their child’s IEP 

meetings. 

False!
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What is Adult 
Guardianship?

A legal process to appoint a substitute 

decision maker for an adult how lacks capacity. 

• Guardian (Petitioner)– a person who has 

been appointed by the court to be a 

substitute decision-maker

• Ward (Respondent)- a person who has been 

deemed by court in need of a guardian 

• Probate Court – a municipal court with 

jurisdiction to hear guardianship petitions
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Guardianship Process Overview

Pre-Court

Petitioner gets a BCI

Decision Making Assessment Tool 
is completed

Petitioner completes the Adult 
Guardianship Petition 

Filing

Petitioner submits -

Adult Guardianship Petition

DMAT

BCI

Court and publication fees

Before the Hearing

Notices are sent to the 
Respondent  and their family

Guardian Ad litem interviews the 
Respondent + Petitioner and 
submits a report to the court

Hearing

Judge assesses the submitted 
documents, hears objections  and 
makes decisions 

After Court
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Care Team Documentation: 
Decisions Making Assessment Tool

• Must be signed by the prospective ward’s 
treating physician

• Other people who know the Ward 
professionally or personal can submit a 
DMAT

Available online: RI Secretary of State, Probate Forms 
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Care Team Documentation: DMAT
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True or False

Guardianship always grants the guardian the 

authority to make decisions in all aspects of the 

incapacitated adult’s life.

False

© 2017-2023 MLPB, a fiscally sponsored organization of TSNE
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Scope of Guardianship 

Limited guardianships can be awarded based 
on the need of the Individual 

Financial Relationships

Health Care Residential

Care teams should know what the guardian 
has authority to know and decide. 

When in doubt:
• Ask for a copy of the court order
• Use internal risk-management protocols to 

assess validity 
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Guardians Annual 
Obligations 
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Succession Planning 

Care teams can help caregivers think about 
the planning to support an adult’s continuity 
of care:

Plan component examples:

• Transfer the guardianship to another 
person

• Create a co-guardianship

• Share information with new guardian

• Increasing services and case management 

• Consider Shared living Programs 
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Key Guardianship Resources
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Disability Rights RI

Guardianship booklet:

ripin.org/ripin/wp-
content/uploads/2020/08/HAN

DOUT-RIDLC-Guardianship-
and-Alternatives-to.pdf

Disability Rights RI

Supported Decision 
Making Agreement

drri.org/supported-decision-
making/

Special Needs Trusts

Plan of MA and RI

planofma-ri.org

SSA Representative 
Payee Program

www.ssa.gov/payee/

RIDOH Advance 
Directives

(includes DPOA for Healthcare)

health.ri.gov/lifestages/death/a
bout/advancedirectives/

RI Office of the

Mental Health Advocate:

(401) 462-2003

RI Bar Association

Handbook for Seniors

ribar.com/page.aspx?id=150

Advocates in Action

advocatesinaction.org

ripin.org/ripin/wp-content/uploads/2020/08/HANDOUT-RIDLC-Guardianship-and-Alternatives-to.pdf
ripin.org/ripin/wp-content/uploads/2020/08/HANDOUT-RIDLC-Guardianship-and-Alternatives-to.pdf
ripin.org/ripin/wp-content/uploads/2020/08/HANDOUT-RIDLC-Guardianship-and-Alternatives-to.pdf
ripin.org/ripin/wp-content/uploads/2020/08/HANDOUT-RIDLC-Guardianship-and-Alternatives-to.pdf
drri.org/supported-decision-making
drri.org/supported-decision-making
planofma-ri.org
https://www.ssa.gov/payee/
https://health.ri.gov/lifestages/death/about/advancedirectives/
https://health.ri.gov/lifestages/death/about/advancedirectives/
ribar.com/page.aspx?id=150
advocatesinaction.org
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